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The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-4, 6-8 and 10-12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kurtzman, Jr. (newly cited). Kurtzman, Jr. discloses a cellulosic 
medium for growing mushrooms wherein a liquid mixture containing sources of soluble 
carbon and nitrogen is fermented and mixed with cellulosic material. (See the Abstract 
and col. 2, lines 18-30.) Kurtzman, Jr. discloses at col. 3, lines 12-25 that the source of 
carbon may constitute whey. The difference between the process disclosed by 
Kurtzman, Jr., and that recited in claims 1-4, 6-8 and 10-12, is that Kurtzman, Jr. does 
not disclose that the fermented whey should be subjected to a filtration step before 
addition of the cellulosic material. It would be obvious to subject the fermented whey to 
a filtration step before addition of the cellulosic material in the process of Kurtzman, Jr. 
One of ordinary skill in the art would be motivated to do so, since Kurtzman, Jr. 
discloses at col. 2, lines 19-28 that a fermented liquid mixture is prepared and that such 
liquid mixture is contacted with cellulosic material. Since the mixture which is contacted 
with the cellulosic material is required to be liquid, one of ordinary skill in the art would 
appreciate that any solid particles which may be present should be filtered to obtain the 
liquid. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 13-22 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Kurtzman, Jr. No distinction is seen 
between the fermented whey and biological fertilizer and method of its use as disclosed 
by Kurtzman, Jr., and that recited in claims 13-22. Kurtzman, Jr. is relied upon as 
discussed hereinbefore. 

Claims 1-4, 6-8 and 10-12 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Branconnier et al (newly cited). Branconnier et al disclose a process 
for fermentation of organic waste, wherein the organic waste may be a mixture of whey 
and a cellulosic material. (See col. 5, lines 3-7 and col. 6, line 65 to col. 7, line 24.). The 
difference between the process disclosed by Branconnier et a , and that recited in 
claims 1-4, 6-8 and 10-12, is that Branconnier et a does not disclose that the fermented 
whey should be subjected to a filtration step before addition of the cellulosic material. It 
would be obvious to subject the fermented whey to a filtration step before addition of the 
cellulosic material in the process of Branconnier et al. One of ordinary skill in the art 
would be motivated to do so, since Branconnier et al, since one would appreciate that 
the wastes disclosed at col. 7, lines 8-23 of Branconnier et al would include solid matter 
which would be undesirable in the final fertilizer product. 

Claims 13-22 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Branconnier et al. No distinction is 
seen between the fermented whey and biological fertilizer and method of its use as 
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disclosed by Branconnier et al, and that recited in claims 13-22. Branconnier et al is 
relied upon as discussed hereinbefore. 

Claims 13-22 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 1 03(a) as obvious over GB 2,294,257 or UK 1 ,500,326 or 
Holt et al. No distinction is seen between the fermented whey and biological fertilizer 
and method of its use as disclosed by GB 2,294,257 or UK 1 ,500,326 or Holt et al, and 
that recited in claims 13-22. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-4, 6-8 and 10-22 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. In claim 1 , it is indefinite as to whether 
"the addition o9f would constitute a positive process step of adding. The phrase "the 
addition of should be changed to - - adding - - to avoid this rejection. In claims 4 and 
6, respectively, "preferably" and "of step" render the scope of the claims vague and 
indefinite. In claim 13, it is indefinite as to whether the fertilizer is actually obtained by 
the method of claim 1 , since claim 13 recites that the fertilizer is merely "obtainable". In 
claim 14, it is indefinite as to what would constitute "fermented whey for the preparation 
of a biological fertilizer according to claim 13", since claim 13 already recites the 
biological fertilizer. Claims 16-18, 20 and 21 provide for the use of a fertilizer or 
composition, but, since the claims do not set forth any steps involved in the 
method/process, it is unclear what method/process applicant is intending to encompass. 
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A claim is indefinite where it merely recites a use without any active, positive steps 
delimiting how this use is actually practiced. 

Claims 16-18, 20 and 21 are rejected under 35 U.S.C. 101 because the claimed 
recitation of a use, without setting forth any steps involved in the process, results in an 
improper definition of a process, i.e., results in a claim which is not a proper process 
claim under 35 U.S.C. 101 . See for example Ex parte Dunki, 153 USPQ 678 (Bd.App. 
1967) and Clinical Products, Ltd. v. Brenner, 255 F. Supp. 131, 149 USPQ 475 (D.D.C. 
1966). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Wayne Langel whose telephone number is 571-272- 
1353. The examiner can normally be reached on Monday through Friday, 8 am - 3:30 
pm Eastern Time. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Stanley Silverman can be reached on 571-272-1358. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Wayne Langel/ 

Primary Examiner, Art Unit 1793 
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